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HARVARD

LAW REVIEW
VOL. LIV DECEMBER, 1940 NO. 2

THE MILITIA CLAUSE OF THE CONSTITUTION

The Congress shall have Power . . .
To provide for calling forth the Militia to execute the Laws of the

Union, suppress Insurrections and repel Invasions;
To provide for organizing, arming, and disciplining the Militia, and

for governing such Part of them as may be employed in the Service of
the United States, reserving to the States respectively, the Appointment
of the Officers, and the Authority of training the Militia according to the
discipline prescribed by Congress."

T HE implementation of the several grants of power in the
Constitution presents an interesting study in comparative

statesmanship. The present scope of the judiciary article and of
the commerce clause are' familiar examples of far-sighted na-
tionalism, legislative as well as judicial. Boulder Dam and the
bridges and tunnels of the Port of New York Authority bear tangi-
ble witness to the possibilities of the compact clause.2 On the
other hand, the legitimate content of the general welfare clause
cannot fairly be deemed settled even now; ' and the problem of
making the militia clause into a workable instrument of national
defense has not been one of broad vision nor of constructive imagi-
nation, but a task rather of avoidance and evasion. The reason

I U. S. CONST., Art. I, § 8, cl. i5, 16. Strictly speaking, of course, there are two
clauses, but insistence upon the plural would seem pedantic in view of common
usage to the contrary - a usage sanctioned by Congress (e.g., H. R. REP. No. 14l,
73d Cong., ist Sess. (1933) 2, 5) and by the Supreme Court. See Selective Draft
Law Cases, 245 U. S. 366, 382, 384, 386 (1918).

2 See Frankfurter and Landis, The Compact Clause of the Constitution-A
Study in Interstate Adjustments (1925) 34 YALE L. J. 685.

8 Cf. United States v. Butler, 297 U. S. 1, 64 (1936).
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for this is a simple one; it is impossible to provide that "well regu-
lated Militia" which the Founders conceived to be "the Palla-

dium of our security-" 4 within the limitations of the militia clause.
Whether reliance upon citizen-soldiery is ever justified, and to

what extent, is a problem which this article will not attempt
to explore.5 We may note the tremendous waste in blood and

treasure as a result of reliance upon raw recruits and green gen-
erals in the past - a tragic fallacy which today has its counter-

part in the view that squirrel hunters are adequate to repel tanks

and dive bombers.' The points for present consideration are the
legal aspects of the militia clause, and here it is significant that
when, after a century and a half, the Congress finally organized
the militia under Washington's plan, it could not do so under the
militia clause.'

Just as the due process clause is meaningless in vacuo,s so the
militia clause, in its present-day applications, is incomprehensible
without some understanding of the actual problems and difficulties

which plagued us in the past, and which the legislator must over-
come today.

I. CHRONOLOGICAL SURVEY

A. From the Revolution Through the First Militia Law. -To

trace the development of American militia from Cromwell's train-
bands would serve no purpose other than antiquarianism. For
present purposes, it is sufficient to note that the militia of the Revo-
lution was a home-defense force, composed of most able-bodied

men.' This force, though armed, was largely untrained, and its

deficiencies were the subject of bitter complaint. Even before

4 Circular letter, Washington to the Governors of the several States, June 8,
1783, in 26 TiE WRITINGS OF GEORGE WASHINGTON (1938) 483, 494.

5 Compare PALMER, WASHINGTON, LINCOLN, WILsoN: THREE WAR STATESmEN

(i'93o passim; with -UPTON, THE MrrARY PoLiCY oF THE UNITED STATES (4th

imp. 1917) passim (hereinafter cited as PALR and UPTON respectively).
6 86 Cong. Rec., Aug. 23, i94o, at 16529.
7 See p. 208 infra.
8 For a classic exposition, see Frankfurter, Hours of Labor and Realism in

Constitutional Law (1916) 29 HARv. L. REv. 353. Cf. First Nat. Stores v. Lewis,
5i.R-. I. 448, 155 At. 534 (193I).

9 PALMER 28-35; SPALDING, THE UNITED STATES ARY 3N WAR AND PEACH
(1937) (hereinafter cited as SPALDING) 3, 20.
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1776 had run its course, Washington was warning Congress that
"To place any dependence upon Militia, is, assuredly, resting
upon a broken staff."" "If I was called upon to declare upon
Oath," he wrote, " whether the Militia have been most serviceable
or hurtful upon the whole; I should subscribe to the latter." "
Until recently, it was always believed that Washington retained
these views to the end. But the researches of General John McA.
Palmer, who discovered, in the Washington Papers in the Library
of Congress, the Commander-in-Chief's Sentiments on a Peace
Establishment, written in May, 1783, have disclosed that in fact
he relied on the militia - a "well-regulated militia," such as he
had in the Continental Army at the close of the Revolution." He
contemplated a body, consisting only of the younger members of
the community, who should be properly officered, and periodically
trained under uniform supervision. It is fair to say that no such
body of militia existed during the whole of the Nineteenth Cen-
tury. And, as it happened, the substance of Washington's Senti-
ments was rejected by the First Congress, the paper itself was
forgotten and "militia" came to mean undisciplined and badly-
regulated forces. ' Belief in citizen-soldiers became inextricably
intertwined with an undying faith in the martial prowess of un-
trained men led by political generals.

The Revolution won, Congress disbanded all of the Continental
Army save 8o men to guard the stores. 4 (Even in those be-

10 Letter, Washington to the President of Congress, Sept. 24, 1776, in 6 THm

WRrINs OF GEORGE WASHINGTON (1932) io6, iio.
11 Id. at 112.
12 For the text of this document, see 26 THE WsnGros or GEORGE WASHINGTON

(1938) 374-98; PALMR 375-96.
Is See pp. 189-91 infra.
14 27 J. CONT. CONG. 524 (June 2, 1784); UPT0x 68-69; SPALI.DNG i6. On the

same day, Elbridge Gerry moved a Resolution which read, inter alia, as follows:
"And whereas standing armies in time of peace, are inconsistent with the principles
of republican Governments, dangerous to the liberties of a free people, and generally
converted into destructive engines for establishing despotism. And whereas the
United States being remote from nations that have peace establishments may avoid
the heavy expences thereof and by providing a small number of troops for garrison-
ing their posts and guarding their magazines and by being always in a state of
defence on the plan of the Confederation," as to which see Art. VI, § 4, "It is there-
fore Resolved, That recommendations in lieu of requisitions shall be sent to the
several states for raising the necessary troops, unless Congress should think it ex-
pedient to employ for raising the troops which may be immediately necessary for

1940]
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nighted days, that was insufficient; but we may pass over the in-
creases voted by Congress, 5 and the now forgotten military
clauses of the Articles of Confederation.) 16 We resume with the
Constitutional Convention, for there the militia idea appeared in
force. The Debates 17 reflect, in part at least, widespread and ex-
aggerated fears of standing armies. One little incident, though
possibly apocryphal, still points a moral for present-day pacifists.
In the debate on the army clause, Mr. Gerry moved that the stand-
ing army should never be permitted to exceed two or three thou-
sand men. 8 Washington, presiding and so not entitled to vote,
stage-whispered an amendment, to the effect that no foreign foe
might ever invade with an army of more than three thousand
and the proposal was defeated nem. con."

The Constitution as adopted represented a compromise. A
standing army was authorized,"0 but the militia was not abolished.
It was to be available for federal service in three specified con-

garrisoning the western posts, and guarding the magazines of the United States,
unless the Continental troops now at West Point in the service aforesaid." 27 J.
CONT. CONG. 518-9. Neither the preamble nor the Resolution was adopted. The
contrary statement in GANOE, THE HISToRY OF THE UNITED STATES ARowy (1924)

(hereinafter cited as GANOE) go, ordinarily a very accurate work, seems to be a
consequence of the fact that the definitive edition of the Journals of the Conti-
nental Congress for 1784 did not appear until 1928.

15 UPTON 69-72; SPALDING 116-,7; GANOE 91-95.
16 No State to keep ships of war or troops in time of peace, except as Congress

may deem necessary; each State to keep up and equip a well regulated and disci-
plined militia. Art. VI, § 4. All officers of rank of colonel or below to be ap-
pointed by the States. Art. VII. Congress shall have sole power to commission
general officers, to make rules for the government of the land forces, and to direct
their operations. Art. IX, § 4. Congress shall have authority to make binding
requisitions on the States for land forces, these forces to be raised, clothed, armed
and equipped at the expense of the United States. Art. IX, § 5.

'7 Insofar as they relate to the Militia, the debates in Federal and State Con-
ventions are conveniently collected in Scott, The Militia, SEN. Doc. No. 695, 64 th
Cong., 2d Sess. (1917).

18 " [Mr. Gerry] proposed that there shall not be kept up in time of peace more
than thousand troops. His idea was that the blank should be filled with
two or three thousand." 2 FARRAND, RcoRDs OF THE FEDERAL CONVENTION (i9ii)

(hereinafter cited as FARRMA) 329.
It is interesting to note that Washington's Sentiments on a Peace Establishment,

dated May i, 1783, proposed a standing army of 2,631 officers and men. 26 THE
WRITINGS OF GEORGE WASHINGTON (1938) 374, 376 et seq.; PALMER 377 et seq.

19 WARREN, THE MA NGO F THE CONSTITUTION (1937 ed.) 483; see 2 FARRuN

330.
20 Art. I, § 8, c. 12.
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tingencies 1 It was to be organized, armed and disciplined by
Congress, but, except when in federal service, was to be governed
by the States.22 The President was to be Commander-in-Chief of
the Army, and of the militia while in federal service.23 Details
were left to be filled in later.

But even these attenuated controls ran into a storm of violent
opposition in the ratifying conventions. There was still fear of a
standing army; forgotten, until the Federalist recalled the experi-
ence of the War, were the deficiencies of untrained men. Hamil-
ton's argument in support of the army clause still bears repetition
today:

Here I expect we shall be told that the militia of the country is its
natural bulwark and would be at all times equal to the national defence.
This doctrine, in substance, had like to have lost us our independence.
It cost millions to the United States that might have been saved. The
facts, which from our own experience forbid a reliance of this kind, are
too recent to permit us to be the dupes of such a suggestion. The steady
operations of war against a regular and disciplined army can only be
successfully conducted by a force of the same kind. Considerations of
economy, not less than of stability and vigor, confirm this position. The
American militia, in the course of the late war, have, by their valor on
numerous occasions, erected eternal monuments to their fame; but the
bravest of them feel and know that the liberty of their country could
not have been established by their efforts alone, however great and valu-
able they were. War, like most other things, is a science to be acquired
and perfected by diligence, by perseverance, by time, and by practice.24

Nor were the anti-Federalists satisfied with the militia clause;
there was, they urged, too much Congressional control. The pro-
posed Constitution was subversive of civil liberties; militiamen
from Georgia might be sent to harry the citizens of (i.e., execute
the laws of the Union in) New Hampshire. Patrick Henry and
Luther Martin painted lurid pictures of imaginary horribles 5 If
they thereby established a standard for future debates on military
matters, they provided incidentally, through their extravagance of

21 Art. I, § 8, c. ig.
22 Art. I, § 8, ci. 16.
23 Art. II, § 2, ci. 1.

24 Tnx FEDERALiST [No. 25] (Lodge ed. 1902) 15o.
25 3 ELLIOT'S DEBATES (1836) 47-48, 51-52, 169, 410 et seq. (Patrick Henry);

3 FARRAND 207-209 (Luther Martin).
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statement, arguments in support of increased Congressional power
over militia.2 Yet they reflected no inconsiderable sentiment.
It is significant that two of the first ten Amendments concern mili-
tary matters, and that additional limiting Amendments were pro-
posed in several of the conventions.' The circumstance that the
Second Amendment,28 which purportedly guarantees the right to
bear arms, is now substantially a dead letter in the face of police
power necessities and a recession from the frontier conditions
which required every citizen to go armed for his own defense, and
that the Third Amendment, 29 which limits the quartering of sol-
diers, has yet to be invoked, indicate rather forcefully that the
fears of the ratifiers were not well-founded; they cannot detract,
however, from the prevalence of views then entertained.

But the necessities of the new Republic were more compelling
than its principles. A War Department was organized early in
1789.2 The 7oo-odd men who had been maintained in service
were reorganized and expanded 2 into a small army which, in 1790
and 1791, was required to deal with the Western Indians. These
were the campaigns of Harmar and St. Clair; 12 the reverses which
were suffered only emphasized the need for trained and instantly
available forces. Not until 1792 did Congress find time to provide
for the "well-regulated militia" which the Bill of Rights had de-
clared " necessary to the security of a free State."

There was transmitted to Congress in January, 1790 the so-
called Knox plan, which retained the essential features of Wash-
ington's Sentiments on a Peace Establishment.. Legislation not

26 See H. R. REP. No. 297, 64 th Cong., ist Sess. (I916) 2.
27 See pp. 214-I5 infra.
28 " A well regulated Militia, being necessary to the security of a free State, the

right of the people to keep and bear Arms shall not be infringed." See Robertson
v. Baldwin, i65 U. S. 275, 281-82 (1897) (semble, not violated by an Act of Con-
gress prohibiting the carrying of concealed weapons); United States v. Miller,
307 U. S. 174 (i939) (tax laid on shotguns by the National Firearms Act not a
violation because no showing that such weapons are necessary to a well regulated
militia).

29 "No Soldier shall, in time of peace be quartered in any house, without the
consent of the Owner, nor in time of war, but in a manner to be prescribed by law."

30 Act of Aug. 7, 1789, 1 STAT. 49.
31 Act of Sept. 29, 1789, i STAT. 95; Act of April 30, 1790, i STAT. 1I9.
32 UpTON 77-78, 79-8o; SPALD3N II8-20; GANOE 96-98. Harmar's defeat was

followed by the Act of March 3, 1791, i STAT. 222; St. Clair's by that of March 5,
1792, 1 STAT. 241.
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materially different was introduced twice in 179o, and twice in
1791. It passed in 1792 -with the heart cut out of it, and op-
posed by its sponsor; this was "the notorious Militia Act of
1792." " In place of a select contingent of young men, uniformly
and periodically trained, Congress included every man, and im-
posed no requirements as to drills or musters. The President
signed the bill, but continued to recommend militia legislation, as
though none had been passed. As General Palmer says, "Wash-
ington had proposed militia in terms of 'gilt-edged' bonds. Con-
gress issued it in terms of 'watered stock.' "34

If only for one reason, the Militia Act of 1792 is significant: for
over a century, it was the only permanent legislation under which
the militia was organized. Under this law, every able-bodied man
between i8 and 45 was (with exceptions not now material) en-
rolled in the militia, and required to arm and equip himself at his
own expense. Annual returns were prescribed, the result of which
was that the militia was, in most communities, mustered once a
year. At these occasions, so far as can now be ascertained, Mars
was less in evidence than Bacchus.

The basic fallacy of the 1792 Act was that it was unselective.
It imposed a duty on everyone, with the result that this duty was
discharged by no one. Its provisions were unworkable when they
were adopted; they were soon obsolete; as measures of national
defense, they were worthless; and for generations prior to their
repeal, in 1903, they were, in Maitland's phrase, no more than
Can interesting cabinet of antiquities."

In 1792, also, Congress first made provision for calling forth the
militia to execute the laws of the Union, suppress insurrections
and repel invasions. Under the law then passed, the militia could
not be called forth to execute the laws until the President was
notified by an associate justice of the Supreme Court or by a dis-
trict judge that the obstructive combinations could not be sup-
pressed in the ordinary course of judicial proceedings or by the
marshal. 5 The Whisky Insurrection "- the only campaign in

33 Act of May 8, 1792, 1 STAT. 271; see PALr 107-20.
34 PALR 20.

35 Act of May 2, 1792, 1 STAT. 264.
36 FEDERAL AID In DoMEsTIc DIsTuRBANcEs, SEN. Doc. No. 263, 67th Cong.,

2d Sess. (1922) 26-33; UPTON 86; SPALDING 121-22; GANoE 102.
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American history ever led by the President in person -was

quelled under authority of this Act, which was, however, a tem-
porary measure. It was superseded in 1795 by permanent legis-
lation, not different in substance except in one respect; under the
new law, the President was not obliged to rely upon notification
from a particular official."7 But the troops available for the pur-
pose were still limited to militia. Not until 1807 was Congress
willing to entrust the purely domestic problem of executing the
laws to the Regular Army.8

B. From the War of z812 to the Civil War. - It is difficult to
write dispassionately of the War of 1812; and few have tried to
do so. The early naval battles are both thrilling and well-known.
Not so well-known, and thoroughly sad reading, are the facts
about the rest of the war. 9 Our coasts were blockaded by the
British after 1813; the Governor of Massachusetts refused to
honor the President's call for militia, and was sustained in his
refusal by the Supreme Judicial Court of the Commonwealth; 4o
the Governor of Connecticut was guilty of a similar refusal; a
large section of the country was in virtual revolt against the gen-
eral government; "' although we raised over 527,000 men in all -
nearly 400,000 of whom served less than 6 months - a British
force of less than 5,000 men successfully invaded our territory
and destroyed our capitol; 42 and the final peace just saved us

37 Act of Feb. 28, 1795, 1 STAT. 424.

38 Act of March 3, 18o7, 2 STAT. 443.

39 " No period casts upon the United States a more justifiable shadow than the
one which includes the second war against Great Britain." GANON 116. For gen-
eral references, see 6-8 ADAMS, HIsTORY OF THE UNITED STATES DURING TEE ADMIN-
ISTRATION OF JAmES MADISON (189i) (hereinafter cited as ADms) passim; UPTON
96-142; SPAL ING 127-46; GANOE 19-43.

40 UPTON 96-98; SPALDING 127--28; GANOE 120; 6 ADAmS 400-401; see Opinion
of the Justices, 8 Mass. 548 (1812). This view, of course, has not been law since
the Supreme Court decision in Martin v. Mott, 12 Wheat. ig (U. S. 1827), to the
effect that the President's determination as to the necessity for calling forth the
militia was binding and conclusive upon all, and not subject to judicial review. For
another striking instance of the Federalist attitude towards the War of 1812, see
Matter of Stacy, io Johns. 328, 333 (N. Y. 1813), where Kent, C. J., released a sus-
pected British spy from the custody of the American military commander at the
frontier post of Sackets Harbor; the opinion cites English precedents and speaks
of " the glory of the English law."

41 The reference is to New England and the Hartford Convention. See, e.g.,
2 MOPISON, HARRISON GRAY Ons (1913) 32-173; 8 AnAMS 287-310.

42 UPTON 137. For the unpleasant details as to the burning of Washington, see
8 ADAms 144-48.
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from bankruptcy. The school histories have been very quiet
about all this; their failure to present the facts has been, as the
present Chief of Staff has pointed out, in large measure responsi-
ble for our difficulty in arriving at a sound military policy.43

Nor did the militia cover themselves with glory in the conflict;
their conduct, notably at Bladensburg, still arouses the hot blush
of shame even after a century and a quarter.44 At the Niagara
River, militia activities were marked, in addition, by a nice sense
of the constitutional proprieties. There the New York militia was
unanimously of opinion that "to repel Invasions" meant just
that, and that it did not involve battling the British in Canada.
In consequence, the militia refused to cross the river.45 While
the incidents are important for their practical construction of the
militia clause, they did nothing to add luster to the arms of the
citizen-soldiers. As one competent critic has pointed out, "This
notion that militia organizations, trained in time of peace, cannot
be used for general military purposes in time of war, retarded the
development of our military system for more than a century." "
Not until 1916 was Congress able to square military necessity
with constitutional limitation.4 7 Meanwhile "refusal to leave the
State'" was for many years a byword among those not enrolled in
the militia or imbued with a true appreciation of its privileges.4"

The Indian Wars which followed, notably in Florida, did noth-
ing to enhance militia prestige, though the militia notion was still
strong enough generally to cause difficulty for Regular officers who
spoke their minds on the subject.49 (This was the period of the

43 Marshall, National Organization for War (1940) 17 THE REsERvF OFFICER

(No. 2) 8.
44 UPTON 100-104, 127; GANoE X22, 124, 140-41; 6 ADAMS 336-61; 8 id. at

12o-48.
45 UPTON o-Xo4; SPALDING 130; PALMER 137-38; GANOE 122-24; see 6 ADAs

351-52, 36o; cf. id. at I59-6o.
46 PALMER 138.
47 See pp. 200-204 infra.
48 My former chief, the late Walter F. Angell, Esq., of the Rhode Island bar,

used to tell of the difficulties encountered by a local militia unit, when, at the close

of a session of the General Assembly, it appeared that the annual appropriation for

the repair of their armory might not be voted. Finally a legislator (who had

previously been stimulated to a very rosy view of the world) came to their rescue.

"Gentlemen," he said to his colleagues after obtaining the floor, "I give you the
K - Guards: They never leave the State -except in case of invasion."

49 See Proceedings of the Military Court of Inquiry in the Case of Major Gen-

eral Scott and Major General Gaines, SEN. Doc. No. 224, 24 th Cong., 2d Sess.
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Congressional Report which recommended abolition of the Mili-
tary Academy.) o But eventually even Congress awoke to the
necessities of the situation, and, grudgingly, increased the Regu-
lar Army.5

When the Mexican War broke out, the militia was unavailable
because of the constitutional limitations; service in Mexico was
no part of repelling invasions or of suppressing insurrections.
Accordingly, Congress authorized the organization of volunteers,"
who, being organized under the power "to raise and support
Armies," were not subject to the restrictions of the militia clause
and -so were available for operations in Mexico. These National
Volunteers were not officered by Regulars; such a step would have
meant fewer commissions for deserving civilians. The prevailing
view was still to the effect that soldiering did not require profes-
sional training, a view which found striking expression in Presi-
dent Polk's plan to appoint Senator Benton as Lieutenant General
so that he might rank and control the two Whig Major Generals,
Scott and Taylor."

C. Civil War and Spanish War. - Similar notions as to the
qualifications for generalship prevailed in Union circles in the
Civil War; commissions as general officers were given to a host of
civilians now principally famous for their misadventures. (The
Confederacy made generals only out of trained officers, and - it
seems fair to add, in consequence -won the first two years of
the war.)

As to manpower, reliance was at first necessarily placed on
militia, called out to execute the laws of the Union and to suppress
insurrections- but who, under the provisions of the 1795 Act,

(1837); 7 Am. STATE PAPERS (MiL. APr.) 125. Scott had, with his usual blunt-
ness, asked for "3,000 good troops (not volunteers) "-and, needless to say, the
parenthetical comparison was not relished by the non-professionals. For details as
to the terrific military and monetary drain of the Florida war, see UPTON 162-94,
and note particularly his conclusion "That for want of a well-defined peace organi-
zation, a nation of 17,ooo,ooo of people contended for seven years with 1,200 war-
riors and finally dosed the struggle without accomplishing the forcible emigration
of the Indians, which was the original and sole cause of the war."

50 H. R. REP. No. 303, 24 th Cong., 2d Sess. (1837); 7 Am. STATE PAPERS (Mn.
Arr.) i.

51 Act of July 5, 1838, 5 STAT. 256.
52 Act of May 13, 1846, 9 STAT. 9; Act of June I8, 1846, 9 STAT. 17; Act of

June 26, 1846, 9 STAT. 20.
53 2 SmITH, Tm WAR VwT1 MEXIco (1919) 75.
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were available for that purpose for only three months. 4 The re-
sult was the depletion of the Union Army literally on the field of
First Bull Run as a result of the expiration of the militiamen's
term of service.5 Thereafter, the bulk of the Federal forces con-
sisted of Volunteers, enlisted for longer periods, and, later, of
drafted men. The militia were left behind, for home guard duty
or for sudden emergencies (as in the Gettysburg campaign)."
Both the Volunteers and the drafted men were a part of the Army
of the United States. The Civil War Volunteers, though organ-
ized on a militia basis, saving to the States the commissioning of
officers, were no part of the militia. 7 The evil effects of this di-
vided control are fairly obvious; they have been fully discussed
elsewhere. 8

The war over, the armies were dissolved. The militia contem-
plated by the Act of 1792, that is, the whole body of the people,
virtually ceased to exist, and the States relied more and more upon
select bodies of men, trained after a fashion and without uniform
supervision, who became known as National Guards. 9 The
Guard devoted itself to drills, "showy parades in harlequin uni-
forms," 60 and, with distressing regularity, to strike duty, while
the small Regular Army, reduced after 1869 to 2 5,000 men,6' went

54 Section 4 of the Act of Feb. 28, 5795, 1 STAT. 424; see Proclamation of April
i5, i86s, 12 STAT. 1258. It was because of the inadequacy of existing law that
Lincoln was required to resort to the extra-legal measure of calling for volunteers
and increasing the Regular Army by fiat - actions which were promptly ratified by
Congress. See Act of Aug. 6, 186I, § 3, 12 STAT. 326; UPTON 229-31; SPALDING 249;
GANOE 251. See Message to Congress, May 26, 3862, in 6 RicHARDsoN, MESSAGES

AND PAPERS OF THE PRESIDENTS (1897) 77-78.
55 UPTON 243-46; SPALDING 253; GANOE 257-58.
56 1 STEELE, AmERICAN CAMPAIGNS (199o) 359; see Proclamation of June is,

1863, 13 STAT. 733.
57 Kerr v. Jones, x9 Ind. 351 (1862); x WINTHRoP, MIr.AY LAW AND PRECE-

DENTS (2d ed. 1896) *114.
58 UPTON 227-29; GANOE 252; I SHANNON, ORGANIZATION AND ADMINISTRATION

oF THE UNION ARMY (1928) 15-52, 259-94. The President was empowered to ap-
point general officers, but he could appoint other officers only in the states where
the state authorities did not furnish volunteers. See Act of July 22, 1861, § 4, 12
STAT. 268, 269; Act of July 25, 1861, § 3, 12 STAT. 274.

59 See I REP. SEc'Y WAR (1902) 35; cf. PALMER 277-78. The right of the States
to limit the bearing of arms to those who belonged to National Guard organizations

was upheld in Presser v. Illinois, 116 U. S. 252 (i886).
60 FEDERAL AID IN DomrEsTIc DISTuRBANCES, SEN. Doc. No. 263, 67th Cong., 2d

Sess. (1922) 205.

61 Act of March 3, 1869, §§ 2-6, is STAT. 315, 318; Act of July is, I870, § 2, 16
STAT. 315, 317; Act of June x6, 1874, 18 STAT. 72.
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back to " soldiering," viz., Indian fighting. This thirty-year pe-
riod marks the nadir of American military development. For one
thing, men were too busy with material matters. For another,
the thought that mankind had become too enlightened for war was
widespread; 62 no agency planned for or even anticipated war;
the Army was a mere Indian police; and officers remained thirty
years in the rank of lieutenant.63

Into this picture the Spanish War came as a bombshell. It dis-
turbed not only the complacency of civilians, but, mirabile dictu,
the paperwork routine of a fossilized War Department. (As Mr.
Dooley remarked, being Secretary of War was one thing, being
Secretary of a War, quite another.) The military fiascos of that
struggle - the embalmed beef, the typhoid, the Santiago cam-
paign - are tolerably well-known,64 but, unlike past military mis-
adventures, became lessons that were turned to good account.

The basic constitutional problem in 1898 was the same as dur-
ing the Mexican War a half-century earlier: service in Cuba, in
Puerto Rico, in the Philippines, was outside the constitutional ob-
ligation resting upon militia. It was charged that one distin-
guished militia organization had stood upon its constitutional
rights and had refused to serve in Cuba (under a provision of law
permitting militia units to enlist in the Volunteers in a body).
Public dissatisfaction was evident when a regular regiment, bearing
the same numerical designation, was hissed in the streets by
the outraged citizenry.65 The proud prerogatives of the militia

62 See, e.g., Holmes' reference in IgoI to " the enlightened children of com-
merce who tell us that soon war is to be no more." HoLmms, COLLECTED LEGAL
PAPERS (1920) 267.

63 This condition was most noticeable in the Artillery. The As, y REGISTER

for x898 indicates that there were four First Lieutenants of Artillery whose first
commissions dated from 1867 - a matter of over 30 years - and eighteen others
whose commissioned service had already covered 25 years or more.

64 REPORT OF CoimrISIoN APPOINTED BY PRESIDENT TO INVESTIGATE CONDUCT

OF WAR DEPARTMENT 1n WAR WITH SPAIN, SEN. Doc. No. 221, 56th Cong., ist Sess.
(igoo) (8 vols.) ; MILuS, THE IARTiALSPmiT (1931) passim; GANOE 371-96.

65 See MILLIS, THE MARTIAL SPIRIT (I931) 158-59. The law in question, § 6 of
the Act of April 22, 1898, 3o STAT. 361, 362, provided "That when the members of
any . . . regiment of the organized militia of any State shall enlist in the Volunteer
Army in a body, as such . . . regiment, the regimental . . . officers in service with
the militia organization thus enlisting may be appointed by the governors of the
States and Territories, and shall when so appointed be officers of corresponding
grades in the same organization when it shall have been received into the service
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had lost that popular support which was responsible for preserving
them in the Constitution. Other militia regiments did volunteer
for service outside the United States, and volunteer regiments, in-
dependent of state control, eventually made up the bulk of the in-
creased forces, which, after the Spanish surrender, were required
for Philippine service. These later units were officered by feder-
ally appointed volunteers and by Regular officers given increased
volunteer rank."8

D. The Dick Act. - Whatever else may be said of the Spanish
War, it was our military eye-opener, and for once abuses were
quickly succeeded by reforms. Three laws, placed on the statute
books between igoi and 1903, sufficed to transform a frontier po-
lice force into a respected and modern fighting machine. First,
there was enacted an Army Reorganization Act," which provided
a peace establishment suited to the requirements of the United
States as a world power. Second, a General Staff was established."
Third, the militia was - one hesitates to say reorganized - really
organized. All three steps may properly be credited to Elihu Root
- proof of what a really able man can accomplish as Secretary of
War.

It must be remembered that, at the turn of the century, the pro-
of the United States as a part of the Volunteer Army." Thus it was within the
power of an unfriendly Governor to break up an existing organization by refusing
to reappoint its officers. "Several prominent Militia Regiments ... refused to
have their Regiments disbanded. . . . The attitude of these Regiments was based
on the sound belief of their leaders that it was a great military mistake to destroy
the organizational pride and tradition which had been built up through generations
of service. . . . The statements frequently made that the patriotic men composing
these Regiments placed the glory of their respective organizations above the wel-
fare of their country, are not true, for a great proportion of them served with
Volunteer Regiments." Tobin, The National Guard-Its Origin, Growth and
Peculiarities ('934) 44 SEvENTH REdarENT GAzETtE (No. 12) 4-5; see also Thirty
Years After (i933) 44 id. (No. I) at S.

66 The first volunteers, raised under the Act of April 22; 1898, 30 STAT. 361,
were for the most part assigned to the States, and officered by the Governors, after
the Civil War fashion. They were called forth by the Proclamations of April 23

and May 25, 1898, 30 STAT. 1770, 1772. Regular officers were permitted to hold
Volunteer commissions by virtue of the Act of May 28, 1898, 30 STAT. 421. Later,
after hostilities with Spain had ceased, and troops were required in the Philippines,
a purely federal volunteer force was authorized. Act of March 2, 1899, §§ 12-15,

30 STAT. 977, 979-8I; see SPALDION 379; GANOE 374, 399-400.
67 Act of Feb. 2, 1901, 31 STAT. 748.
68 Act of Feb. 14, 1903, 32 STAT. 830. See Carter, Creation of the American

General Staff, SEN. Doc. No. zig, 68th Cong., ist Sess. (1924).
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visions of the 1792 Militia Act were still in force. It seems almost
incredible that the following section of the Revised Statutes could
still have been law in the Twentieth Century:

Sec. 1628. Every citizen shall, after notice of his enrollment, be con-
stantly provided with a good musket or firelock of a bore sufficient for
balls of the eighteenth part of a pound, a sufficient bayonet and belt, two
spare flints, and a knapsack, a pouch with a box therein to contain not
less than twenty-four cartridges, suited to the bore of his musket or fire-
lock, each cartridge to contain a proper quantity of powder and ball;
or with a good rifle, knapsack, shot-pouch and powder-horn, twenty
balls suited to the bore of his rifle, and a quarter of a pound of powder;
and shall appear, so armed, accoutered, and provided when called out
to exercise, or into service, except that when called out on company days
to exercise only, he may appear without a knapsack. And all arms, am-
munition, and accouterments so provided and required shall be held ex-
empted from all suits, distresses, executions, or sales, for debt or for
the payment of taxes. Each commissioned officer shall be armed with a
sword or hanger and spontoon.

In the year i9oi, that was the military obligation resting on
every able-bodied male citizen between 18 and 45, the measure of
which could be ascertained only by antiquarians. (It is doubt-
ful whether any military man even then knew the nature of
a spontoon " or a hanger.") The situation was ridiculous, and
President Theodore Roosevelt dealt with it in his characteristically
forthright fashion. "Our militia law," he told Congress, " is obso-
lete and worthless." r' And Secretary Root reported: 72

It is really absurd that a nation which maintains but a small Regular
Army and depends upon unprofessional citizen soldiery for its defense
should run along as we have done for one hundred and ten years under a
militia law which never worked satisfactorily in the beginning, and
which was perfectly obsolete before any man now fit for military duty
was born. The result is that we have practically no militia system, not-

69 "A kind of half-pike formerly borne by subaltern officers of the British in-
fantry and all commissioned officers of the early United States militia." WEBSTER'S
NEw INTERNATIONAL DICTIONARY.

70 "A short, usually slightly curved, sword, formerly much used, esp. by
seamen." Ibid.

71 Annual Message to Congress, Dec. 3, 19o, in RIcHAmsoN, MSSAGES AND
PAPERS OF TnE PRESmENTS (Devitt's Supp. 1904) 346.

72I 1RMP. SEC'Y WAR (1902) 34-35.
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withstanding the fact that the Constitution makes it the duty of the
Federal Congress "to provide for organizing, arming, and disciplining
the militia," and " for calling forth the militia to execute the laws of the
Union, suppress insurrections, and repel invasions."

Within a relatively short time, Congress passed the Dick Act,78

which represented a marked forward step; indeed, this measure
was the first real exercise of the long dormant Congressional power
to organize the militia. Yet in some respects, the advances were
very gradual, and the sponsors of the legislation were disinclined
to depart from the traditional militia limitations.74

Essentially, the Dick Act provided for an Organized Militia, to
be known as the National Guard, which should conform to the
Regular Army organization, be equipped through federal funds,
and be trained by Regular Army instructors. Features now thor-
oughly familiar were then introduced for the first time, such as
field encampments, a specified number of armory drills, assign-
ment of Regular Army officers to duty with the Organized Militia,
and attendance by Militia officers at the Regular Army Service
Schools. The drill requirements were far from onerous, by present
day standards; " no State was required to conform to the organiza-
tion laid down in the Act for five years (later extended to seven); "

73 Act of Jan. 21, 1903, 32 STAT. 775. Mr. Dick was chairman of the House
Committee on Military Affairs. For the reports on the bill, see H. R. REP. No. 1094,
57th Cong., ist Sess. (1902) ; SEN. REP. No. 2129, 57th Cong., 2d Sess. (1902).

7 "The Constitution distinctly enumerates the three exclusive purposes for
which the militia may be called into the service of the United States. . . . These
three occasions, representing necessities of a strictly domestic character, plainly
indicate that the services required of the militia can be rendered only upon the soil
of the United States or of its Territories. . . . It was the hereditary fear of
standing armies, as a menace to liberty in time of peace, which led the framers of
the Constitution to provide that the militia should always remain a militia of the
States. It was never designed to be a militia of the United States, nor under the
control of the President, except when called into actual service under some one
of the above-enumerated contingencies' H. R. REP. No. 1094, 57th Cong., ist Sess.
(1902) at 22-23. Even the conduct of the militia of 1812 who refused to cross the
frontier was defended. Id. at 23.

75 See § 18; five days of camp and 24 armory drills annually were all that was
required.

7 Section 3 allowed the organized Militia of the States and Territories five
years to conform their organization to that of the Regular Army, as required by
the Act. This was later extended to seven years by the Joint Resolution of Jan.
x6, 19o8, 35 STAT. 566. But the Dick Act contained no machinery to enforce
compliance, and none was provided until x916. See p. i99 infra.
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there was no machinery to enforce conformity; and many provi-
sions bespoke a tender regard for State sensibilities. Thus, Regu-
lar Army instructors were provided at the annual encampments
only upon the application of State Governors, and copies of the re-
ports made by these instructors were to be transmitted to the State
Governors. 7 Likewise, assignments of Regular Army officers to
duty in connection with the Organized Militia were subject to revo-
cation at the request of the Governor.78 The implications of these
provisions are obvious. Moreover, the Act limited the time for
which the Militia might be called forth under the Constitution to
nine months - an echo, perhaps, of the quick victory over Spain,
but, in fact, simply a reflection of the traditional short-term-of-
service fallacy. 9 The Act also preserved the old rule, dating from
1792,80 restricting membership on courts-martial for the trial of
militiamen in federal service to militia officers. 8'

E. From the Dick Act through the National Defense Act.
The dynamics of the United States' position as a world power and

77 Section 19.
78 Section 20.
79 Section 4. The committee report pointed out that the time of the call had

originally been fixed at three months by § 4 of the Act of Feb. 28, 1795, i STAT.

424; that this period had been extended to six months by the Act of March
3, 1839, § 2, 5 STAT. 355 (a temporary measure which expired in September, 1840 ) ;
to sixty days after the commencement of the next regular session of Congress by
the Act of July 29, i86i, § 3, 12 STAT. 281; and to nine months by the Act of
July 17, 1862, § I, 12 STAT. 597. The committee seems to have been of opinion that
the existing law was adequate on this score. I-. R. REP. No. 1094, 57th Cong., ist
Sess. (1902) 25.

80 Section 6 of the Act of May 2, 1792, i STAT. 264; § 6 of the Act of Feb. 28,
1795, i STAT. 424; § 5 of the Act of July 29, i86i, 12 STAT. 281.

11 Section 8. The premises underlying this provision were articulated by the

Supreme Court in McClaughry v. Deming, i86 U. S. 49, 56 (1902), which held
illegal the trial of an officer of volunteers by a court-martial, all the members of
which were officers of the Regular Army. The Court relied in part on old Article
of War 77, contained in REv. STAT. (1878) § 1342, and said: "There was a recog-
nition of the undoubted fact that at all times there has been a tendency on the
part of the regular, whether officer or private, to regard with a good deal of reserve,
to say the least, the men composing the militia as a branch not quite up to the
standard of the Regular Army, either in knowledge of martial matters or in effec-
tiveness of discipline, and it can be readily seen that there might naturally be apt
to exist a feeling among the militia that they would not be as likely to receive what
they would think to be as fair treatment from regulars, as from members of their
own force .... It is most probable that Congress recognized all these reasons in its
earliest legislation upon the subject as considerations upon which that legislation
was founded."
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the vigorous leadership of Theodore Roosevelt combined to give
an impetus to peacetime military affairs 82 which was operative on
the militia component as well as on the Regular forces. The Dick
Act worked, and worked well. By I9O8, the Organized Militia
subject to its provisions numbered 1o5,ooo; 8" in that year, it was
amended and strengthened.

The sweeping change sought to be effected by the measure in
the Act of 19o8 with respect to calling forth the militia 84 appears,
from the committee reports, " to have been in the nature of a com-
promise between the War Department and the National Guard.
The Act provided, by way of concession to the Guardsmen, that
the Organized Militia was to be called forth in case of emergency
before the Volunteers. 6 Citizens who worked at their military
duties year in and year out were naturally unwilling to be deferred
to those whose patriotism, or bid for martial glory, did not include
a willingness to participate in the drudgery of everyday soldiering.
In return for this concession, the Guard agreed to waive the exist-
ing time and territorial limitations on calls, so that it might be
available for all military purposes. The expressed purpose was to
meet, with the use of the militia, the sort of exigency which in 1846,
and again in 1898, had necessitated resort to Volunteers.8 In
place of the former nine-months limitation, the Act of 19o8 pro-
vided that the call should simply specify the time, not to extend be-
yond the term of the current enlistment or commission; and the
law went on to say that the Organized Militia so called out should
be available for service "either within or without the territory of
the United States." 88

"That declaration "- this is Lieutenant Colonel (later Gen-
eral) Ansell, writing of the 19o8 Act " -

82 The intellectual renaissance at the Army schools, notably at Fort Leaven-
worth, is described in PALNMR 293--99; SPALDINo 397-98.

83 See H. R. REP. No. io67, 6oth Cong., ist Sess. (19o8) 2.

84 Act of May 27, 19o8, 35 STAT. 399.
85 H. R. REP. No. IO67, 6oth Cong., ist Sess. (igog) ; SEN. RP. No. 630, 6oth

Cong., ist Sess. (I908).
88 Section 5.
87 See pp. 19o, 193 supra.
88 Section 4 of the Act of May 27, 1908, 35 STAT. 399, 400, 32 U. S. C. (1934)

§ 8ib, amending the Act of Jan. 21, 1903, § 5.
89 Ansell, Status of State Militia under the Hay Bill (ig7) 30 HARV. L. REv.

712, 713.
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seemed to satisfy all (except perhaps those lawyers interested enough
in the subject to read the limited purposes for which the Constitution
had authorized the Federal use of the militia) until the Attorney Gen-
eral in 1912, concurring with the Judge Advocate General of the Army,
held in a well-considered opinion that there was no constitutional war-
want for such general Federal use of the militia beyond the territory of
the United States.

At that time, the question was whether the National Guard
could be used as an Army of Occupation in Mexico. Large por-
tions of the Regular Army had been mobilized on the Mexican
border, consequent upon the disorders which followed the fall of
Porfirio Diaz, and there arose the question of the Guard's availa-
bility for service in case the situation should demand more ex-
tensive operations. Mr. Wickersham held that the Organized
Militia was not available for general military purposes outside the
national boundaries,"0 with the result that the entire militia ques-
tion was once more thrown into confusion.

How might this be made to work? One view was that the militia
must be disregarded: constitutional limitations made it unavaila-
ble for general military purposes. Moreover, the militia was not
one army, but 48 separate ones. It had, therefore, best be rele-
gated to home defense and riot duty, and plans should be made
without delay to provide for an expansible Regular Army or some
scheme for federally organized volunteers as the only dependable
reliance for national defense on land.9

The other view was that, granting the objections to the con-
stitutionally limited militia, the task of military statesmanship
was to avoid the limitations. In time of war, resort must neces-
sarily be had, and in large measure, to citizen-soldiers in one form
or another; why, therefore, should those who train regularly over
the years be first discarded? In the Spanish War, a way was found
for the militia organizations to divest themselves of their militia
status by volunteering; 92 make that process workable, and the

90 29 0P. ATT'Y GEN. 322 (1912). However, Mr. Wickersham suggested that

repulsion of invasion might include pursuit across the border. Id. at 324. No such
heretically broad construction had troubled the militia of i812 at the Niagara River.

91 Statement of Proper Military Policy, in x REP. SEc'y WAR (I95) O9-35,
especially at 128-29; 1 REP. SEC'Y WAR (1915) 21-28; see PALMR 288-90, 315-6,

370-72. ,
92 See p. 193 supra.
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problem is solved. And indeed, that was the plan ultimately
adopted.

Just who first hit upon the solution of the militia difficulty is
not clear, but apparently it first appeared in the report of a small
committee of General Staff officers on duty at the War College,
who, so the available evidence indicates, had the assistance of
Secretary Stimson on the legal and constitutional phases of the
problem." The idea appealed to the National Guard, and was
incorporated in the Militia Pay Bill " which was introduced in
the Second Session of the 62d Congress. There the matter rested
for a time.

But what might once have been merely an academic exercise
in military organization was soon transformed by events in
Mexico, then in Europe, into a problem of acute immediacy. By
1915-16, the realists in our midst might be denounced as war-
mongers, but their fears, if substantiated, indicated the pressing
need for a revision of our military system.

The controversy over the future of the militia came to a head
in the first half of 1916. Secretary Garrison embraced the first
view; he was of opinion that the militia must be disregarded, and
that a new federal force, to be known as the Continental Army,
should be our chief reliance in time of stress. When President
Wilson refused to support him on this issue, Mr. Garrison re-
signed." Under his successor, the administration (with the
whole-hearted support of the National Guard) espoused the War
College-Stimson-Militia Pay Bill plan for "federalizing" the Na-
tional Guard, which, improved and strengthened in its details,
became the National Defense Act of i916.8

That measure had a threefold scope; it dealt with Regulars, Re-

93 Report on the Organization of the Land Forces of the United States, in i REP.
SEC'Y WAR (1912) 65, 118-23; see also id. at 24-26; PALMER 313-15. The com-
mittee consisted of Lieutenant Colonel Richmond P. Davis, Major William Lassiter,
Captain John McA. Palmer, and Captain George V. H. Moseley.

94 H. R. 8141, 62d Cong., 2d Sess.; H. R. REP. No. =117, 62d Cong., 2d Sess.
(1912). The text of the bill is available in i REP. Sc'Y WAR (1912) 151-53.

95 1 REP. SEC'Y WAR (1915) 20-40; PALNER 316-17; DIcKINsON, TnE BUILDING
O AN AxRm (1922) (hereinafter cited as DxcxiNsoN) 29-44; Lee, Politics of Our
Military National Defense, SEN. Doc. No. 274, 76th Cong., 3d Sess. (1940) 18-19,
33-37; see 6 BAKER, WooDRow WILsoN: LirE AND LETTERS (1937) 31-37; 1 HOUS-
TON, EIGHT YEARS WITr WiLsoN's CABINET (1926) 158-8.

98 Act of June 3, 1916. 39 STAT. 166.
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serves, and Militia. Insofar as it provided for a reorganization
and expansion of the Regular Army,9" it is outside the scope of
this article. Other provisions, under which an Officers' Reserve
Corps was created " and the military training of civilians and col-
lege students provided for,99 reflect the view that, in part at
least, there must be a reserve of citizen soldiers under federal
control."' But at that point, the Act parted company with the
Garrison plan for a Continental Army. The Organized Militia,
henceforth to be known only as the National Guard, was made
available for service abroad. The Guard was to receive federal
pay for armory drills and administrative work as well as for field
encampments.' And, to use the expression then current, it was
to be " federalized." 02

The scope of federal control authorized by the 1916 Act com-
pletely transformed the Guard. Not only were the States required
to conform to the provisions of the law to obtain federal aid," 3 but
they were not permitted to maintain troops at all, except as Con-
gress had provided.0 . or as the President might, under the au-
thority delegated to him, thereafter direct." 5 And the Guard
from now on was not to consist merely of infantry and cavalry
units fit only for parades or riot duty. It was to be organized so
as to form complete higher tactical units.' Regular Army offi-
cers might be detailed as chiefs of staff of National Guard divi-
sions,1°  and they were authorized to accept commissions in the
Guard without prejudicing their commissions as Regulars. 8

More drills were required,109 and provision was made for a Na-
tional Guard Reserve." 0

97 Sections 1-35.
98 Sections 37-39.

99 Sections 40-51, 54, 56. General Leonard Wood's Plattsburg camp had been
first tried out in the previous summer. SPALDING 406; GANOE 453

100 See also § 55, providing for an Enlisted Reserve Corps.
101 Sections iog, iio.
102 See p. i99 infra.
103 Section 1z6; see also § 58.
104 Section 61.
105 Section 118.
106 Sections 6o, 64; cf. §§ 65, 68.
1o Section 65.
108 Section oo.
109 See Section 92, requiring 48 armory drills and ig days of field service

annually.
110 Sections 78, 7Q.

[Vol. 54



1940] MILITIA CLAUSE OF THE CONSTITUTION 201

Nor was that all. The constitutional provision, "reserving to
the States . . . the Appointment of the Officers," was sharply
curtailed by sections of the Act which prescribed the qualifica-
tions of National Guard officers,"' and made provision for their
recognition by the federal authorities 112 and for their elimination
in case they should be found disqualified." No officer was eligi-
ble to receive federal pay unless he was federally recognized." 4

The States might propose; the Army would dispose.
Moreover, every officer and enlisted man of the National Guard

was required to take a dual oath- to support the Nation as well
as the State, to obey not only the Governor but also the Presi-
dent."5 This was required to implement the draft provision,
Section iii, under which, whenever Congress authorized the use
of troops in excess of the regular forces, the President might draft
into federal service the members of the National Guard and the
National Guard Reserve. All persons so drafted stood discharged
from the militia, and were liable to service for the duration of the
war.

The old militia privilege of being tried, even when in federal
service, by courts-martial composed only of militia officers had
been curtailed in i9o8; in that year, the rule was relaxed and only
a majority militia membership was required." 6 Later, in 1914,
a provision in the Volunteer Act of that year, abolished the
privilege entirely and put Regulars, Volunteers and Militiamen in
federal service on a parity with respect to eligibility to serve on
courts; ". and finally, in 1916, the National Defense Act under-
took, for the first time, to prescribe the jurisdiction and procedure
of courts-martial in the National Guard not in the service of the
United States." 8

Notwithstanding all these sweeping changes, the House Military
Affairs Committee, led by Congressman Hay of Virginia, had no
doubt as to the constitutional legitimacy of their bill. " The
framers of the Constitution evidently intended that the militia

111 Section 74.
312 Section 75.
113 Section 77.
114 Section Iog.
115 Sections 70, 73.
116 Section 6 of the Act of May 27, 1908, 35 STAT. 399, 401.
117 Section 4 of the Act of April 25, 1914, 38 STAT. 347, 348.
118 Sections 102-Io8.
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provided for in that instrument should be a national force and
never had any doubt that Congress had full power to make it
so" )119- citing Patrick Henry's imaginary horribles of 1787-
88.2 o The provision for federal control of the appointment of
officers, through the recognition procedure, was defended by
analogy to the election of Senators and Representatives; such per-
sons were federal officers though, assuredly, they were selected by
the people of the States.'2' Other provisions for federalization
were not specifically discussed in the committee reports.

Opinions generally differed as to the constitutional validity of
the heart of the Act, viz., the draft provisions. A Note in this
Review took the position that the taking of the federal oath

would seem to constitute an express waiver of their constitutional right
to object to a draft for other than the constitutionally specified purpose.
Congress accomplishes this result by using its constitutional power to
organize the militia to abolish the constitutional limitations placed on
its use of the militia. A state is given the choice of having no militia or
one unprotected by constitutional guarantees. The net result is that the
old sort of militia, known to the Constitution, is to be done away with. 22

This view, so reminiscent of the strict constructionists of i812,
roused Colonel Ansell. "Poise is likely to be lost in contemplat-
ing such a statement," 122 he averred, and indicated that the weak
point of that argument was the assumption that the militia could
not be drafted into the Army of the United States and thus become
available for general service. According to Ansell, that was the
phase of " federalization" easiest to support, citing cases from
Southern state courts which upheld the Confederate draft as ap-
plied to state militia. "4 There was, moreover, a compelling prac-
tical reason in support of the power.

119 H. R. REP. No. 297, 64th Cong., ist Sess. (1916) 2; see also id. at 2-9.

120 " Your militia is given up to Congress; all power will be in their own pos-
session." "By this, sir, you see that their control over our last and best defense is
unlimited." See 3 ELLIOT'S DEBATES (1836) 51, 52.

121 H. R. REP. No. 297, 64 th Cong., ist Sess. (igi6) S.
122 Note (i926) 3o HARv. L. Ray. 176, 178-79.
123 Ansell, Status of State Militia under the Hay Bill (1917) 30 HARv. L. Rv.

712.
124 Ex parte Coupland, 26 Tex. 386 (1862); Burroughs v. Peyton, i6 Gratt. 470

(Va. 1864); Ex parte Tate, 39 Ala. 254 (1864); Daly v. Harris, 33 Ga. (Supp.) 38
(1864) ; cf. Barber v. Irwin, 34 Ga. 27 (1864) ; Jeffers v. Fair, 33 Ga. 347 (1862).
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A militiaman, organized or unorganized, is a citizen. Concededly an
unorganized, or reserve, militiaman is subject to draft; otherwise, since
all arms-bearing citizens are such militia, whence shall our armies come?
An organized militiaman is no less a citizen and is much better prepared,
largely at Federal expense, to make an effectual contribution to the
country's cause in time of war.n "'

F. Mexican Border and World War. -Hardly was the ink

dry on the National Defense Act before the Guard was called into
federal service to defend the Border. As the purpose here was
"to repel Invasions" and service was limited to American soil,
the Guard was called forth under the provisions of the Dick Act,
as amended in I9O8; there was no necessity for resorting to the
draft just authorized. Consequently, as the First Circuit held
in Sweetser v. Emerson,126 the Guardsman who refused to take
the new oath could be held to service under his old enlistment
contract.

Border service, known colloquially as the Keystone War -a

reference not to Pennsylvania but to the currently popular movie
comedies - saw the first formation of integrated National Guard

divisions, a process which was considerably impeded by the exist-
ing surplus in infantry units and the corresponding deficiency in
the other arms and services. -7  Then, hardly had the Guardsmen
been returned to their homes when the outbreak of the War with
Germany required their mobilization anew. This time, having
regard to the overseas service contemplated, the members of the
Guard were drafted into federal service, 2 ' and thus stood dis-

125 Ansell, Status of State Militia under the Hay Bill (19i7) 30 H. v. L. Rxv.
712, 723.

120 236 Fed. i61 (C. C. A. ist, 1916); Sweetser v. Lowell, 236 Fed. 169

(C. C. A. ist, i916), petitions for certiorari withdrawn, 243 U. S. 66o (1917). The
court reached the result stated in the text by reasoning that the National Defense
Act envisioned a militia other than the federalized Guard, and that, accordingly,
Emerson and Lowell were subject to federal service under their Dick Act enlist-
ments. The result is obviously sound, but the reasoning would seem to fly in the
face of § 6i, prohibiting the maintenance of troops except as organized under the
1916 provisions. Compare pp. 215-217 infra.

127 See Reilly, The National Guard on the Mexican Border, in TompzIus, CHAS-

3XG VILLA (1934) 224.
128 See Proclamations of July 3, 1917, 40 STAT. i68I (successively calling and

drafting the National Guard in the continental United States); May 28, 1918,
40 STAT. I785 (drafting the National Guard of Hawaii); Nov. 7, 1918, 40 STAT.
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charged from the militia. The federal power to do so was sus-
tained in one district court decision; 129 no litigant carried the
question higher.

A related contention was the argument urged in the Selective
Draft Law Cases,' to the effect that the constitutional limitation
on the use of the militia applied to confine the use of drafted men
to service in the United States. That argument was rejected, the
Court pointing out that the militia clause did not limit the war
power.' The ruling on that point was reaffirmed in Cox v.
Wood,'32 where, in a mordant memorandum, Solicitor General
Davis demonstrated the basic infirmity of the contrary conten-
tion:

The appellant, Cox, describes himself in his petition as a zealous pa-
triot, not only ready but willing to serve his country for any purpose
which does not carry him into the presence of the armies now arrayed
against the United States. From his home in Missouri, or his camp in
Kansas, as the case may be, he bids defiance to the German Empire and
all its allies, and challenges them to combat -but on American soil.' 33

But, while the legal and constitutional problems were thus speed-
ily settled, the military experience of the National Guard in fed-
eral service brought much unhappiness. For one thing, the legis-
lative tables of organization for divisions and brigades were soon
discarded; in place of the division of three infantry brigades of
three regiments each prescribed by the 1916 Act, there was sub-
stituted one of two brigades of two regiments each, and at war
strength; the result was that old units with proud traditions were,
necessarily, broken up.' The Guardsmen had been drafted as
1887 (drafting five companies of Coast Artillery, Virginia National Guard); cf.
Nov. i8, i918, 40 STAT. 1890 (calling one division of the Philippine Guard, for one
month, under authority conferred by the Act of Jan. 26, 1918, 40 STAT. 432).

29 Ex parte Dostal, 243 Fed. 664 (N. D. Ohio, 1917).
L3o 245 U. S. 366 (i918).
3-31 Id. at 381-87. The legislative debates of i94o suggest the appropriateness

of repeating Chief justice White's observation, "It may not be doubted that the
very conception of a just government and its duty to the citizen includes the recipro-
cal obligation of the citizen to render military service in case of need and the right
to compel it." Id. at 378.

132 247 U. S. 3 (1918).
:13 Brief for the United States, at i.
134 The old organization was laid down by Congress in § 3 of the 1916 Act;

the new was prescribed by the President (i.e., by the General Staff), under the
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individuals. Consequently, the privileges which over a century
of militia legislation 135 had reserved to the so-called "Ancient
Corps "- militia units antedating 1792-were not available,
and many members of distinguished cavalry regiments were dis-
mounted and fought the war as pioneer infantry or machine gun-
ners or in trench mortar batteries." 6 For the rest, the defects of
the existing replacement system forced the breaking up of even the
reorganized Guard divisions; 3 " and - but why rake up the bitter-
ness of twenty years ago? It survived too long as it was.'

One item needs still to be added: when the National Guardsmen
were mustered out of federal service after the war, there was no
provision for restoring them to that militia status from which
their draft had discharged them. Consequently, there was no
more National Guard, and the result, in many States, was that
Regular troops had to be called upon to perform ordinary strike

authority conferred by the Act of May 18, 1917, 40 STAT. 76, 76-77, " to increase
or decrease the number of organizations prescribed for the typical . . . divi-
sions . . . and to prescribe such new and different organizations and personnel
for . . . divisions . . . as the efficiency of the service may require." For the impact
of the change on one of the best of the Guard divisions, see I O'RY~A, THE STORY
OF THE 27TH DVsION (1921) 52-53, 85-97. But the necessary changes made possi-
ble the creation of the 42d (Rainbow) Division, composed of National Guard units
from 26 States and the District of Columbia. See RLY, AEraIcANs ALL: THE
RAI Bow AT WAR (1936) 25-30 , 38-48.

135 Section ii of the Act of May 8, 1792, 1 STAT. 271, 274; § 3 of the Act of Jan.
21, 1903, 32 STAT. 775; § 63 of the Act of June 3, 1916, 39 STAT. 166, 198, 32
U. S. C. (1934) § 192. It was held that these provisions were applicable only where
these units were called into federal service as militia, but were entirely inapplicable
when their members were drafted into the Army of the United States under § iII of
the National Defense Act. 2 Op. J. A. G. (1918) ig, 16; DIG. Op. J. A. G. 1912-30
(1932) ff 1732.

136 Thus, the First Troop, City of Philadelphia Cavalry, which dated from

1774, served as the Io3rd Trench Mortar Battery. OFFicIAL NATIONAL GuARD
REGISTER (i939) 1084. The First Corps of Cadets, a Massachusetts organization
dating from 1741, fought the war as the ioist Engineers. Id. at 65. The First
Cavalry, N. Y. N. G., served in machine gun battalions, trench mortar batteries, and
the divisional ammunition train. Id. at 59. The ioth, 14th, and 71st Infantry,
N. Y. N. G., were broken up; the fragments remaining were reorganized as pioneer
infantry regiments. Id. at 92.

137 Of the seventeen National Guard Divisions that were formed, six- the
31st, 3 4 th, 38th, 3 9th, 4oth, and 41st- were broken up, and used to furnish replace-
ments for other units. ORDER Op BATTLE OF THE UNITED STATES LAND FORCES IN THE
WORLD WAR, A. E. F.: DivisIoNs (1931) 175, 209, 245, 249, 251, 257, 259, 265, 267.

138 See 80 CONG. REC. 3053-57 (1936).
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duty."5 9 The Guard was not fully reconstituted until after the
next major defense measure.

G. World War I to World War II.-After the Armistice, as
after every other one of our wars, came a legislative reorganization
of the military. The progress of the Army Reorganization Act
of 1920,14' from General March's original proposal for a stand-
ing army half-a-million strong - presumably to enforce the pro-
visions of the League of Nations Covenant "I -until final enact-
ment, have been detailed elsewhere.'42 We are concerned here
only with the militia provisions.

The principal changes were four in number. First, Section iii
- the draft provision -was amended so that the several States
were free to provide that a Guardsman should not be discharged
from the militia after a draft into federal service. 4 Second, Na-
tional Guard officers were made eligible for Reserve commissions,
under which they would serve in the event of a draft into federal
service.'44 Third, the Militia Bureau in the War Department was
reorganized. This Bureau had been created in igi6,"'5 to sup-
plant both the National Militia Board (of five militia officers,
established in 19o8) 146 and the former Militia Division of the War
Department; it was headed by a Regular Army officer. The 192o

139 See i REP. SEc'Y WAR (1919) 26-27; id. (1920) 70-72; FEDERAL AmD n
DoEsTic DISTURBANCES, SEN. Doc. No. 263, 67th Cong., 2d Sess. (1922) 317.

140 Act of June 4, 1920, 41 STAT. 759.

141 "It seemed to us in our best judgment that 5ooooo men for the present

would enable us to meet any military obligations we might have in concert with
others in reference to the effect of the peace treaty." Secretary Baker, in Hearings
on H. R. x456o, 65th Cong., 3d Sess. (ig99) ; see DICINSON 324; Lee, Politics of Our
Military National Defense, SEN. Doc. No. 274, 76th Cong., 3 d Sess. (X940) 74-75;
PALMER 341, 361.

142 PALMER 342, 361-67; DIcKiNsoN 323-77; Lee, Politics of Our Military
National Defense, SEN. Doc. No. 274, 76th Cong., 3 d Sess. (1940).

143 See i REP. SFc'y WAR (1920) 12; FEDERAL AiD iN DOM-ESTIC DISTURBANCES,
Sa'. Doc. No. 263, 67th Cong., 2d Sess. (1922) 318.

144 Section 32 of the Act of June 4, 1920, 41 STAT. 759, 775, amending the Na-
tional Defense Act, § 37; see also § 38 of the National Defense Act, as added by
§ 3 of the Act of June 6, 1924, 43 STAT. 470. In practice, all or nearly all of the
National Guard officers were commissioned in the Officers' Reserve Corps, and,
in case of a draft into federal service, it was contemplated that any others would be
similarly commissioned. See Army Regulations 130-10 (1923) [3(b)(2); Cf.
National Defense Act, § 127a, as added in 1920, 41 STAT. 759, 785.

145 Section 81 of the Act of June 3, 1916, 39 STAT. i66, 203.
146 See Section ii of the Act of May 27, 19o8, 35 STAT. 399, 403, amending § 20

of the Act of January 21, 1903, § 20, 32 STAT. 779.
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amendments provided for a Guardsman as its Chief, and provided
likewise that, in his absence, the ranking Guardsman on duty
should be Acting Chief. 47 Finally, it was provided that matters
affecting National Guard organization should always be consid-
ered by General Staff committees composed of an equal number
of Guard officers on duty with the General Staff. 48

In the years that followed, the Guard was reconstituted, and
organized into i8 infantry divisions, two for each of the new
corps areas. Existing cavalry units were assembled into cavalry
divisions. The bitter lesson of the wartime jealousies between
the several components was taken to heart. " One Army" was
the watchword of the new order.'49 But - in time of peace and
quiet, the National Guard was not yet a part of the Army. "The
Army of the United States shall consist of the Regular Army, the
National Guard while in the service of the United States, and
the Organized Reserves, including the Officers' Reserve Corps and
the Enlisted Reserve Corps." "' Short of war, or national emer-
gency declared by Congress, the National Guard still stood apart;
it was not, at all times, a component of the Army. This final step,

147 Section 44 of the Act of June 4, 1920, 41 STAT. 759, 782, amending National
Defense Act, § 8i; in its present form, 32 U. S. C. (1934) §§ 172-73. This change
originated in the House. See DicxisON 357-61, 369-70. It is indicative of the
prevailing Congressional attitude that announcement of the plan to head the
Militia Bureau with a Guardsman evoked applause from the members. 59 CoNG.
REC. 4026 (1920).

148 Section 3 of the Act of June 4, 1920, 41 STAT. 759, 760, adding § 3a to the
National Defense Act; § 5 of the Act of June 4, 1920, 41 STAT. 759, 762, amend-
ing National Defense Act, § 5; see PALMER 365-66.

Other administrative changes relating to the National Guard do not seem to
require mention, though it may be noted that the scale of pay was raised. §§ 47
and 48 of the Act of June 4, 1920, 41 STAT. 759, 783-84, amending National Defense
Act, §§ iog-io.

149 I REP. SEc'Y WAR (1920) 9; 2 id. (1921) at i5-i6; 3 id. (1922) at 17, z16.
The" One Army" idea was originally formulated in General Orders No. 73, War De-
partment, Aug. 7, I9,8: "This country has but one army-The United States
Army. It includes all the land forces in the service of the United States. Those
forces, however raised, lose their identity in that of The United States Army. Dis-
tinctive appellations, such as the Regular Army, Reserve Corps, National Guard,
and National Army, heretofore employed in administration and command, will be
discontinued, and the single term, The United States Army, will be exclusively used."
For some of the considerations leading to the issuance of these orders, see DICKINSON
85-127. It is to be noted that the "One Army" concept was foreshadowed by
certain Judge Advocate General's opinions. i Op. J. A. G. (1917) 142, 205, 247.

150 Section 3 of the National Defense Act, as amended in 1920, 41 STAT. 759.
(Italics supplied).
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to make it so, was not taken until the Hundred Days in 1933; the
Act of June 15 of that year 151 made the National Guard a part of
the Army at all times, and, moreover, insured the integrity of its
units.

It did this by conferring a new status on the Guard, by consti-
tuting it a reserve component of the Army, to be known as the
National Guard of the United States.' In its militia capacity,
the National Guard was organized and administered under the
militia clause of the Constitution, and available only for limited
duties. Because of this, the Guard had to be drafted in 1917,

even though every man volunteered, and, as has been noted, units
were ruthlessly destroyed. The purpose of the 1933 Act was to
obviate this in the future; there was to be no more drafting of
National Guardsmen. The National Guard of the United States,
in its capacity as a reserve component of the Army, was organized
and was to be administered under the army clause.'

In place of the former draft into federal service, as individuals,
the Guard would be ordered into federal service as units. Such
an order could not be given unless Congress declared a national
emergency and authorized the use of troops in excess of those of
the Regular Army. The organization of the units existing at the
date of the order was to be maintained intact, insofar as practica-
ble. Upon being relieved from federal service, all individuals and
units would revert to their National Guard status.'5 Thus, the
plan first envisioned in I912 under Secretary Stimson's guidance
was finally perfected.

Accordingly, the National Guard has today a dual status, and
every Guardsman is a reservist as well as a militiaman. While
the committees of Congress in 1933 were much influenced by
General Palmer's researches in the Washington papers, and stated
it to be their "belief that the present bill conforms as nearly as
possible to the ideals and principles comprehended by Washing-
ton in his magnificent statement entitled, 'Sentiments on a Peace

151 Act of June 1S, 1933, 48 STAT. 153.
152 Section 5 of the Act of June '5, 1933, 48 STAT. 153, 155, amending National

Defense Act, § 58; 32 U. S. C. ('934) § 4a; § 9 of the Act of June IS, 1933, 48 STAT.
153, 157, 32 U. S. C. (1934) § 4b, adding § 7, to the National Defense Act.

153 See H. R. REP. No. 141, 73d Cong., ist Sess. (I933) 2-5.
154 Section i8 of the Act of June 15, 1933, 48 STAT. 153, i6o, 32 U. S. C. (1934)

§ 81, amending National Defense Act, § iii.
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Establishment,' """5 the fact of the matter was that their work
placed the final mark of inadequacy on the militia clause. For
the 1933 Act proved conclusively that a well-regulated militia is
impossible of attainment under the militia clause, and can be
organized only by resort to the plenary and untrammelled powers
under the army clause.

A few additional comments will complete our survey. The 1933
Act eliminated the word "Militia" from the War Department
organization by changing the name of the supervisory agency to
National Guard Bureau; 156 it emphasized that the Chief of Staff's
supervision should extend to the Guard; "I and it made unneces-
sary the commissioning of Guard Officers in the Officers' Reserve
Corps. Henceforth, they were to be commissioned in another
reserve component, the National Guard of the United States. And
such commissions were to be available as well for qualified enlisted
men of the Guard.'58

155 H. R. RaP. No. 141, 73d Cong., ist Sess. (1933) 26.
15B Section i6 of the Act of June 15, 1933, 48 STAT. 153, 159, 32 U. S. C. (1934)

§§ i71-76, amending National Defense Act, § 81.
157 Section 2 of the Act of June zs, 1933, 48 STAT. '53, io U. S. C. (1934) § 38,

amending National Defense Act, § ,. This provision originated as a Senate amend-
ment. See SEN. RaP. No. 135, 73d Cong., ist Sess. (1933) 1.

158 Section 5 of the Act of June z5, 1933, 48 STAT. 153, 155, 32 U. S. C. (1934)
§ 4a, amending National Defense Act, § 58.

Apart from the various technical changes necessary to make the National De-
fense Act conform to the new system, the following may be briefly mentioned.
(I) It was provided that "In time of war any officer of the Regular Army ap-
pointed to higher temporary grade, and all other persons appointed, as officers,
shall be appointed and commissioned in the Army of the United States "-" thereby
placing all officers upon an equal basis in time of war and correcting one of the
glaring mistakes made in the administration of officer personnel during the recent
World War." H. R. RaP. No. 141, 73d Cong., xst Sess. (1933) 8; § 20 of the Act
of June 15, 1933, 48 STAT. 153, 16i, io U. S. C. (1934) § 513, amending National De-
fense Act, § 127a; compare note 149 supra. See also Act of Sept. 9, I94O, § 10,

Pub. L. No. 781, 76th Cong., 3d Seas. (2) An inactive National Guard was
established to supplant the former National Guard Reserve. Section 15 of the
Act of June ig, '933, 48 STAT. 153, 159, 32 U. S. C. (1934) §§ 132-34, amending
National Defense Act, § 78. (3) It was provided that "no change in allotment,
branch, or arm of units or organizations wholly within a single State will be made
without the approval of the governor of the State concerned." Section 6 of the
Act of June IS, I933, 48 STAT. 153, i56, 32 U. S. C. (1934) § 5, amending National
Defense Act, § 6o. The committee felt that where a state had gone to the expense
of organizing and housing a particular unit, it should not be arbitrarily compelled
to accept a change. H. R. REP. No. 141, 73d Cong., ist Sess. (1933) 6. This was
the only provision in the bill which increased State control over the Guard; every
other portion looked the other way, to further federalization.
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No other major militia legislation was enacted until the summer
of i94o.' Then, in the face of the existing emergency, the
President was authorized to order the National Guard of the
United States into federal service, an authority which, when fully
exercised, will affect the entire Guard. 6° This legislation is so
recent that the details of its passage hardly seem to require com-
ment. But the debates disclose that some of the legislators, at
least, failed to understand the dual constitutional sanction for
the Guard as presently organized, 6' and that others were strongly
of opinion that the proposed use of the Guard was "not what
they signed up for," that service in a reserve component of the
Army should somehow exclude the obligation to serve in time of
obvious stress.'62 It is only due the patriotism and sound judg-
ment of the Guard to record the fact that no such qualms beset
its own members. The 1933 Act, based on the army clause, was
sponsored by Guardsmen; 16 they did not shrink from its first
application.

II. SPECIFIC PROBLEMS

A. Demarcation between State and Federal Powers over the
Militia. - Though the word "militia" has virtually disappeared
from the statute books, it is still embedded in the Constitution.
Consequently, the National Guard not in federal service is still
militia,'64 and this is so despite its federal pay, its federally-owned
equipment and the necessity for federal recognition of its officers.
Guardsmen at summer camp are militia, with the result that they

159 Mention may be made of the Act of June i9, 1935, 49 STAT. 39X, which ef-
fected certain administrative changes and authorized reappointment of the Chief of
the National Guard Bureau.

160 Pub. Res. No. 96, 76th Cong., approved Aug. 27, 1940. See the Executive
Orders ordering the National Guard of the United States into federal service, No.
853o, Aug. 31, 1940, 5 FED. REG. 3501; No. 855o, Sept. 25, 1940, 5 FED. REG. 3820.

Secretary of War Stimson has announced that the entire Guard will be in service
by February 3, 1941; see N. Y. Times, Oct. i8, 1940, p. 6, cols. 3, 5.

161 See, e.g., 86 Cong. Rec., Aug. 6, 1940, at 15162-63.

162 See 86 Cong. Rec., Aug. 6, 1940, at 15159-64.
163 See H. R. RFP. No. 141, 73d Cong., ist Sess. (1933) 2; see also id. at 4, 5.
164 Alabama Great Southern R. R. v. United States, 49 Ct. CIs. 522 (1914);

Oregon-Washington R. R. & Nay. Co. v. United States, 6o Ct. Cs. 458 (1925) ; U. S.
ex rel. Gillett v. Dern, 64 App. D. C. 81, 74 F.(2d) 485 (934) ; Matter of Bianco v.
Austin, 204 App. Div. 34, 197 N. Y. Supp. 328 (ist Dep't 1922); State v. Industrial
Commission, x86 Wis. 1, 202 N. W. 191 (1925).
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are not entitled to transportation at reduced rates over land-grant
roads as "troops of the United States." ' Conversely, they can
claim the benefit of State workmen's compensation statutes if
injured, 6 and, it seems, state courts have jurisdiction, on habeas
corpus, to release minors seeking to be relieved from their en-
listment contracts. 7

When Guardsmen in federal service meet with Regulars on the
same field, the rank of the officers inter sese is determined accord-
ing to a carefully regulated statutory code." 8 When, however,
the Guard is not in federal service, and joins with the Regular
Army in maneuvers, there are really two forces in the field, one
State, the other Federal.'69 In more serious situations, the embar-
rassment might be considerable. Accordingly, when the Colorado
National Guard in 1914 appeared unable to handle the strike situ-
ation in that State, and the Governor called for federal troops to
assist in quelling the disorder, President Wilson insisted that the
Guard be withdrawn before the Regulars appeared.'

Mention has already been made of the apparent conflict be-
tween the statutory requirements for federal recognition of officers
and the constitutional reservation of their appointment to the
States.' Under existing law, a National Guard officer now relies
on two sources for his commission; if either one fails, he is elimi-

165 Alabama Great Southern R. R. v. United States, 49 Ct. CIs. 522 (1914);

Oregon-Washington R. R. & Nay. Co. v. United States, 6o Ct. CIs. 458 (1925).

Nor are they entitled to the reduced toll rate accorded "troops and munitions of
war of the United States" when passing over bridges constructed pursuant to the

General Bridge Act of March 23, 19o6, 34 STAT. 84, 85, 33 U. S. C. (1934) §§ 491 et
seq. See i7 Cop. Ga. 333 (937). Their trucks and artillery, however, being
federally owned, are within the statutory reduction. 16 ComP. GEN. iogi (1937).

166 Baker v. State, 2oo N. C. 232, i56 S. E. 917 (193I) ; State v. Industrial Com-

mission, i86 Wis. 1, 202 N. W. 191 (1925). But cf. Goldstein v. State, 256 App. Div.
141, 9 N. Y. S.(2d) 799 (3d Dep't 1939) (New York National Guardsman not
within Workmen's Compensation Act, but entitled to sue in the State Court of
Claims).

167 Matter of Bianco v. Austin, 204 App. Div. 34, 197 N. Y. Supp. 328 (Ist
Dep't 1922). If the minor were held to a federal enlistment, the state court could
of course not release him on habeas corpus. Tarble's Case, X3 Wall. 397 (U. S. 187i).

168 National Defense Act, § 127a, io U. S. C. (i934) § 511; Articles of War
1i9 and 120, 10 U. S. C. (i934) §§ 1591-92; Army Regulations 6oo-ig, 600-20.
1 169 National Defense Act, § 95, 32 U. S. C. (i934) § 72. This rule dates from

19o3; see § I5 of the Dick Act, 32 STAT. 775, 778.
170 See FEDERAL Am n¢ DomEsTIc DisTuRBANcEs, SEN. Doc. No. 263,67th Cong.,

2d Sess. (1922) 313. 171 See p. 201 supra.
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nated. Thus, if an officer's appointment is revoked by the Gov-
ernor of the State, he loses his commission, notwithstanding the
fact that he would otherwise possess the qualifications for con-
tinued federal recognition. 7 ' Conversely, if federal recognition
is revoked, his state commission has but little more value than
the colonelcies so lavishly bestowed by Governor Laffoon of
Kentucky." 3

The commissioning of Regular Army officers in the National
Guard presents another interesting problem. By reason of the
posse comitatus act,'74 no member of the Regular forces may assist
in enforcing the laws (except in the specific instances provided
for by other acts).1' When, therefore, a National Guard unit
is ordered out on strike duty, it may not be accompanied by the
Regular Army instructors assigned to it."6 But a Regular, com-
missioned in the Guard,' is considered as a Guardsman, his

172 See National Defense Act, § 77, as amended, 32 U. S. C. (1934) § 114: "The

appointment of officers ...of the National Guard may be terminated or vacated
in such manner as the several States ...shall provide by law. Whenever the ap-
pointment of an officer ...of the National Guard of a State . . . has been va-
cated or terminated . . . the Federal recognition of such officer shall be with-
drawn and he shall be discharged from the National Guard of the United States."
Cf. Baker v. Harris, 178 Ark. iooi, 13 S. W.(2d) 33 (1929).

173 U. S. ex rel. Gillett v. Dern, 64 App. D. C. 8i, 74 F.(2d) 485 (z934) (National
Guardsman cannot maintain mandamus against Secretary of War to restore federal
recognition); People ex rel. Gillett v. DeLamater, 247 App. Div. 246, 287 N. Y.
Supp. 979 (3d Dep't 1936) (National Guardsman whose federal recognition has been
withdrawn cannot oust successor by quo warranto) ; People ex rel. Gillett v. De-
Lamater, 250 App. Div. 795, 293 N. Y. Supp. 750 (3d Dep't z937). In these cases,
the courts emphasized that General Gillett still retained his state commission as
Brigadier General, New York National Guard. If this approach may be criticized
for ignoring so much of National Defense Act, § 77, as amended, 32 U. S. C. (1934)
§ 114, as provides that "when Federal recognition is withdrawn from any of-
ficer ...of the National Guard of any State . . . , he shall thereupon cease to be
a member thereof ... ," it may nonetheless be credited with the countervailing
advantage of avoiding a very difficult constitutional question- for how can the
Federal Government eo noine terminate an appointment the making of which is
reserved to the States?

174 Section z5 of the Act of June 18, 1878, 20 STAT. 145, 152, 10 U. S. C. (I934)
§ zi. See LiEBEa, THE USE Os TH:E AnzR 3N Am oF THE Cv m PowER (1898) 3-18,
59, 61-69.

175 The posse comitatus act does not repeal provisions specifically authorizing
the use of federal troops to execute the laws. 16 Op. Ar'Y GEN. 162 (1878) ; 19
Op. ATT'Y GEN. 570 (,890).

176 DiG. Op. J. A. G. 1912-30 (1932) ff 21.

177 By virtue of § zoo of the National Defense Act, 32 U. S. C. (z934) § 69.
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Regular status being in abeyance for the time being, so that he
is not within the statutory restriction.' 78

The status of the District of Columbia National Guard raises
still a different problem. Here there is no intervening sovereignty;
the President acts as Commander-in-Chief at all times.179

Winthrop, accordingly, inclined to the opinion that the District
of Columbia Militia was simply a specie of local police, and that
it was not a part of the militia known to the Constitution. 8 How-
ever this may be, the National Defense Act places the National
Guard of the States, Territories and the District of Columbia on
a parity,'8' and there appears to be no different treatment as a
matter of policy either.'

B. Courts-Martial in the National Guard not in the Service
of the United States. -Mention has already been made of the
legislation which, from 1792 to 1914, required that militiamen
in federal service be tried by courts-martial composed, in whole
or majority membership, of militia officers; ... and it was pointed
out that in 1916 Congress undertook to prescribe the composition
and procedure for courts-martial in the National Guard not in
the service of the United States.'

Prior to that date, the jurisdiction of such courts had been a

178 DiG. Op. J. A. G. 1912-30 (1932) ff 21.

179 Section 6 of the Act of March i, 1889, 25 STAT. 772, 773; 20 D. C. CODE
(1929) § I446. For the earliest of the District of Columbia militia laws, see the
Act of March 3, 1803, 2 STAT. 2X5.

180 1 WINTROP, M=LITARY LAW AwD PRECEDNTS (2d ed. 1896) *64n. Accord,

United States v. Stewart, 2 Hayw. & H. 280, Fed. Cas. No. 16,4oia (Crim. Ct.
of D. C. 1857).

181 See, e.g., § 58 of the National Defense Act, 32 U. S. C. (1934) § 4. The
militia of the District of Columbia had been included in all the provisions of the
Dick Act and its amendments save in respect of joint maneuvers; this omission was
remedied by the Act of April 21, 191O, 36 STAT. 329.

182 It is true that the only reported case upholding the summary withdrawal of
federal recognition under the National Defense Act, § 93, 32 U. S. C. (i934) § i5,

involved an officer of the District of Columbia National Guard. Hurley v. U. S.
ex rel. Gladman, 6o App. D. C. 69, 47 F.(2d) 431 (I93I). But the power does
not turn on the status of the District. Cf. DIG. Op. J. A. G. 1912-30 (1932) ff 1762.

And the present practise is to convene an efficiency board under § 77, 32 U. S. C.
(I934) § II, whether the National Guard officer involved is commissioned by a
State, the District of Columbia, or by such of the Territories and possessions as are
subject to the National Defense Act, § 62, 32 U. S. C. (1934) § 40.

18s Pp. 196, 201 supra.
184 P. 201 supra.
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matter of State concern exclusively.'85 The provisions of the Na-
tional Defense Act, unchanged since their original enactment,
have never been judicially expounded. (In the only reported
case where they would have been controlling, they were not re-
ferred to by counsel or court.) 188 Their constitutionality, one dis-
tinguished military lawyer has suggested, is an open question.'
Can they be upheld?

The answer to that question depends on whether the congres-
sional power " to provide for . . . disciplining the Militia " is
broad enough to include the process and procedure of a court-
martial. The early militia acts support a narrower construction;
there the word" discipline" is used to mean merely a "system of
drill." 188 The debates in the conventions tend to support the
broader interpretation.' 9 And the action taken by the State rati-
fying conventions indicates rather forcibly that Congress did have
power to prescribe punishments for militia not in the actual serv-
ice of the United States. The Conventions in Virginia and North
Carolina submitted a proposed i ith Amendment, reading in part
as follows:

185 E.g., State ex rel. Poole v. Peake, 22 N. D. 457, 135 N. W. 197 (1912) ; Smith

v. Wanser, 68 N. J. L. 249, 52 At. 309 (1902).
186 Ex parte McKittrick v. Brown, 337 Mo. 281, 85 S. W.(2d) 385 (1935), dis-

cussed in WIENER, A PRACTICAL MAuAL or MARTIAL LAW (1940) 1 141. The ques-
tion was whether a National Guard court-martial had jurisdiction to try a soldier
who, while the Guard had been called out on active duty during a flood, killed a
civilian and had been charged with manslaughter in violation of the 93d Article
of War. The civil authorities had charged him with second degree murder. Held,
that the military jurisdiction was paramount. The case for the civil authorities
was not strongly argued, if at all. Since, under the National Defense Act, §§ i02-1o8,
32 U. S. C. (i934) §§ 91-97, the maximum punishment would have been a $200

fine or 6 months imprisonment, it seems clear that Congress did not intend of-
fenses of this character to be tried by courts-martial.

187 Underhill, Jurisdiction of Military Tribunals in the United States over Civil-

ions (1924) 12 CALIP. L. Rav. 75, 94.
188 Thus, § 7 of the Militia Act of 1792, 1 STAT. 271, 273, prescribed the use of

Baron von Steuben's "Rules of Discipline," which had originally been adopted by
Congress in I779. I3 J. CONT. CONG. 384-85. The Act of May 12, i82o,3 STAT. 577,

repealed the foregoing, and directed the militia to drill according to the current
Regular Army system of discipline and field exercises.

189 The only discussion in the Constitutional Convention, on August 23, 1787,
was inconclusive: "Mr. Madison observed that 'arming' as explained did not ex-
tend to furnishing arms; nor the term 'disciplining' to penalties & Courts martial
for enforcing them. Mr. King added . . . that laws for disciplining, must involve
penalties and every thing necessary for enforcing penalties." 2 FARRAND 385.

But in the Virginia ratifying convention, the debates leave no one in doubt as to
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That the militia shall not be subject to martial law, except when in
actual service, in time of war, invasion, or rebellion; and when not in the
actual service of the United States, shall be subject only to such fines,
penalties, and punishments, as shall be directed or inflicted by the laws
of its own state 90

Inasmuch as this and similar Amendments '" failed of adoption,
it seems fairly clear that Congress has the power to regulate
courts-martial in the state militia when not in federal service, and
that such was the understanding of the Founders. 92

C. Home Guards and Similar Organizations. -As the Supreme
Court has pointed out, the Constitution gave all war powers to
the Nation; the grant to Congress must be read in connection with
the clause prohibiting the States, in time of peace, to keep troops
or ships of war.'93 This prohibition is implemented by Section 6i

the views generally held. E.g., Patrick Henry: " Consequently, they [the Con-
gress] are to make militia laws for this State .... They may inflict the most cruel
and ignominious punishments on the militia, and they will tell you that it is neces-
sary for their discipline." 3 ELLIOT'S DEBATES (1836) 411, 412. George Mason:
"He thought ... that Congress could inflict severe and ignominious punishments
on the militia, as a necessary incident to the power of organizing and disciplining
them." 3 id. at 416; see also 3 id. at 426. Mr. [Wm.] Grayson: "He humbly ap-
prehended that the power of providing for organizing and disciplining the militia,
enabled the government to make laws for regulating them and inflicting punishments
for disobedience, neglect, &c. Whether it would be the spirit of the generality to
lay unusual punishments, he knew not; but he thought they had the power if they
thought proper to exercise it." 3 id. at 418.

190 3 ELLoT's DEBATES (1836) 66o; 4 id. at 245. "Martial law" in this connec-
tion means what today is termed "military law," i.e., the law governing the armed
forces. The distinction between the two was well established by the middle of the
last century. 8 Op. Aiir'- GEN. 365, 366 (1857) ; see WIENER, A PRAcTicAL MAwUAL
OF MARTIAL LAW (1940) f1 9.

191 The convention in Pennsylvania recommended an amendment providing
"That the militia . . . when not in the actual service of the United States shall be
subject to such fines, penalties, and punishments only, as shall be directed or in-
flicted by the laws of its own State." 2 ELLIOT'S DEBATES (1836) 546. And in
New York there was suggested to the convention an amendment which "provided,
that the power to organize, arm, and discipline the militia, shall not be construed
to extend further than to prescribe the mode of arming and disciplining the same."
2 id. at 406.

192 The other authorities sometimes cited in support of the Congressional power
cannot be regarded as conclusive. See Dunne v. People, 94 Ill. 120, 129 (1879);
STORY ON THE CONSTrUTI N (2d ed. i851) § 1214; cf. Houston v. Moore, 5 Wheat.
i, x6 (U. S. 1820). None of these refer to the debates.

193 "No State shall, without the Consent of Congress, . . . keep Troops, or
Ships of War in time of Peace. . . ." U. S. CONsT., Art. I, § Io; see Selective Draft
Law Cases, 245 U. S. 366, 381 (I918).
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of the National Defense Act, which provides that "No State shall
maintain troops in time of peace other than as authorized in ac-
cordance with the organization prescribed under this Act." '1

In normal times, the National Guard as organized under the
National Defense Act ensures an adequate force for any domestic
needs. (To the extent that it does not, the Constitution and the
statutes provide a ready source of additional military aid.) 195 In
time of war, the prohibition just quoted is not applicable, and ac-
cordingly, in I917-I9, when the National Guard was in federal
service, there was no legal or constitutional obstacle to the estab-
lishment, under State legislation, of home guard or so-called State
Guard units.'96

At present, however, although technically there is peace, times
are not normal, and there is much evidence to support the view
that we are even now being warred upon. The National Guard
is being ordered into federal service under the authority conferred
by the 1940 Joint Resolution,'97 and all of it will soon be unavail-
able to the States. Some sort of home guard organization is there-
fore necessary as a reserve to supplement local police in possible
emergencies, and to protect defense installations. Does the Na-
tional Defense Act prohibit the maintenance of such units?

There are a number of early cases which hold that militia are
not "troops " within the constitutional prohibition; ... the dis-

194 32 U. S. C. (I934) § 194.

195 U.S. CONST., Art. IV, § 4; REv. STAT. (1878) § 5297,50 U. S. C. (1934) § 201;
see DOWELL, MiurARY AiD TO THE CIVI POWER (1925) 214-21; Wi R, A PRAc-
TICAL M ~uAL OF MARTIAL LAW (1940) 111 46-49, 54-57.

196 E.g., Conn. Laws 1917, c. 32; Mass. Acts 1918, c. 188; Neb. Laws 1918, c. 6;
R. I. Pub. Laws i918, c. i659; Va. Acts i918, C. 322. Home guard organizations
during the war were formed in 27 states, and reached a total strength of 79,000.
See SEN. REP. 2138, 76th Cong., 3d Sess. (940) 3. They were issued such equip-
ment and supplies as could be spared by the War Department under authority con-
ferred by the Act of June 14, 1917, 40 STAT. 181.

Under authority of § 2 of the Act of May 18, 1917, 40 STAT. 76, 77, there was
also organized a purely federal force for home guard purposes, known as the
United States Guards. See i RP. SEc'T WAR (1918) 1146-67; cf. Kahn v. Ander-
son, 255 U. S. 1 (1921) (officers of United States Guards eligible to sit on courts-
martial).

197 See note 16o supra.
198 Dunne v. People, 94 Ill. 120, 138 (1879) ; State ex rel. Madigan v. Wagener,

74 Minn. 518, 523, 77 N. W. 424, 426 (1898); Smith v. Wanser, 68 N. J. L. 249,
258, 52 AtI. 309, 312 (1902). The case of Presser v. Illinois, 116 U. S. 252 (i886),
is frequently cited for this proposition also; see, e.g., TBe CousnzunoN OF THE
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tinction there taken is to the effect that only professional, or full-
time soldiers, are troops, whereas the part-time or citizen soldier
is militia. But these expressions all antedate even the Dick
Act; it may well be doubted whether the National Guard of
1903, or, a fortiori, of 1933 and thereafter, can be said not to be
troops.

There is no need, however, to rest on the meaning of "troops."
Even if it be conceded, for purposes of argument, that "troops"
means only full-time, professional soldiers, and that all others
are, constitutionally speaking, militia, the power of Congress to
prohibit the raising of home guards is still clear. The short an-
swer is that the power to provide for organizing the militia includes
the power to provide how it shall not be organized. It may be
significant, in this connection, that all the proponents of home
guard organizations sought legislative relief in the form of an
amendment to Section 6i. L9

The Act of October 21, 1940,2"1 accordingly, authorizes the
organization and maintenance, by the States, but under regula-
tions promulgated by the Secretary of War, of additional military
forces, while any part of the National Guard is in federal service.
Such additional forces are not subject to call, order or draft into
federal service, else the object of organizing them would be de-
feated. They are eligible to receive from the War Department
such arms and equipment as can be spared.

D. Use of the National Guard. - Far-reaching though it was,
the federalization of the Guard undertaken in 1916 stopped short
at one point: " Nothing contained in this Act shall be construed
as limiting the rights of the States and Territories in the use of
the National Guard within their respective borders in time of

UNITED STATES oF AERmcA (ANNOTATED), SEN. Doc. No. 232, 74th Cong., 2d Sess.
(1938) 368. Several readings of the Presser case reveal no such holding in it, or,
indeed, anything more than the exhalation from an inference on its language.

199 It may be, of course, that the sponsors of the legislation were less interested
in the constitutional question than in the practical problem of securing arms and
equipment from' the federal government; for, clearly, new authority was required
for the latter step. See 86 Cong. Rec., Oct. 14, 1940, at 20476. In the Senate, the
militia-aren't-troops argument was made, but not by sufficient supporters to block
the bill. 86 Cong. Rec., Oct. 8 and 9, 194o, at 20180-85, 20332-36.

200 Pub. L. No. 874, 76th Cong., 3d Sess. For the reports, see Sm. REP. No.
2138, SEN. REP. No. 221o, H. R. REP. No. 2963, all 76th Cong., 3d Sess. (194o).
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peace." " The quoted proviso is still law today, although,
it may be ventured, that here is a field which literally cries out
for some Congressional restraint.

With the social and economic implications of the use of the
National Guard in strike situations this article is not concerned, 0

whether the Guard has been used as a strike-breaking organiza-
tion, or to further the cause of the strikers,0 3 or - as in one State
in 1937-first on one side, and then on the other.2°4  The legal
standard here is a simple one: use of the military is proper and
permissible when there has been violence or danger of it.2°5 For
the rest, the considerations involved pertain to statesmanship, and
wisdom, like efficiency,06 is not susceptible of enforcement through
legal agencies.

There are, however, certain aspects of the misuse of the Na-
tional Guard which do fall within the purview of legislation. One
is the use of the Guard in situations where there is no violence.
Obvious instances are the calling out of the Guard to curtail the
drilling of oil and gas wells, 0 7 to force a city council to enact
an unconstitutional ordinance, 0 8 to remove state highway com-
missioners,20 ' to influence a primary election,210 or to close a
race track after earlier (and civilian) means had been judicially

201 Section 6I of the National Defense Act, 32 U. S. C. (I934) § 194. (Italics

supplied.)
202 See WiENER, A PRACTiCAL MAwuAL OF MARTIAL LAW (i94o) §f 98-Ioo.
203 Powers Mercantile Co. v. Olson, 7 F. Supp. 865 (D. Minn. 1934); Strutwear

Knitting Co. v. Olson, 13 F. Supp. 384 (D. Minn. 1936).
204 See RA xi, W= Civir. LAW FAins (i939) 168-70.
205 Powers Mercantile Co. v. Olson, 7 F. Supp. 865 (D. Minn. 1934); Cox v.

McNutt, 12 F. Supp. 355 (S. D. Ind. 1935); see Sterling v. Constantin, 287 U. S.
378, 398-99, 399-400 (1932).

206 " The provisions of the criminal statutes do not reach inefficiency." Hughes,
Report on the Aircraft Production Investigation to the Attorney General (1918)
57 CONG. REC. 883, 913.

207 Sterling v. Constantin, 287 U. S. 378 (1932) ; Russell Petroleum Corp. v.
Walker, 162 Okla. 216, 19 P.(2d) 582 (1933).

208 Allen v. Oklahoma City, 175 Okla. 421, 52 P.(2d) 1054 (1935).
209 Hearon v. Calus, 178 S. C. 381, x83 S. E. 13 (1935); Miller v. Rivers, 31 F.

Supp. 540 (M. D. Ga. 1940), rev'd as moot, Rivers v. Miller, 112 F.(2d) 439
(C. C. A. 5th, 1940); cf. Patten v. Miller, 8 S. E.(2d) 757 (Ga. 1940); Patten v.
Miller, 8 S. E.(2d) 776 (Ga. I94O); Patten v. Miller, 8 S. E.(2d) 786 (Ga. 1940).

210 Joyner v. Browning, 3o F. Supp. 512 (W. D. Tenn. 1939).
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invalidated." I have elsewhere called these the bogus martial
law situations.212

The other aspect of the misuse of the Guard involves its em-
ployment to fight the United States. In the Texas oil proration
controversy, a National Guard general defied and disobeyed the
order of a federal district court; out of this arose the leading
case of Sterling v. Constantin.1' The Governor of Arizona, in
the course of the bitter dispute over the proper interpretation of
the Colorado River Compact, called out his National Guard to
stop a contractor who was building a dam under contract with
the United States.2"" The Governor of Iowa mobilized the Guard
of that State to halt a hearing of the National Labor Relations
Board.21 And the Governor of Oklahoma, only last spring,
undertook through the use of troops to halt the building of a
dam in which the United States had a substantial property inter-
est." Such levying of war against the United States is la-
belled in the Constitution with a short and ugly name: Treason.1'
And, what adds insult to the offense, is the fact that these wars
are levied by National Guardsmen who have been trained and
equipped at federal expense.218

211 See CE-AFEE, STATE HOUSE VERSUS PENT HousE (1937) passirn.
212 WIENER, A PRAcTICAL MANUAL or MARIAL LAW (940) 11[1 io1, 148.
213 287 U. S. 378, 39o-91 (932). The court quoted as follows from the deci-

sion below (Constantin v. Smith, 57 F.(2d) 227, 231 (E. D. Tex. 1932)): "It was
conceded that at no time has there been any actual uprising in the territory. At
no time has any military force been exerted to put down riots or mobs. At no time,
except in the refusal of the defendant [General] Wolters to observe the injunction
in this case, have the civil authorities or courts been interfered with or their proc-
esses made impotent."

214 See United States v. Arizona, 295 U. S. 174, 179 (1935); and see N. Y.
Times, Nov. ii, 1934, p. I, col. 6, Nov. 12, p. 4, col. 6, Nov. 13, P. 4, col. 2, Nov. 14,

P. 3, col. 6, Nov. i5, p. 20, col. 4.
215 See N. Y. Times, July 31, 1938, p. I, col. 5, Aug. 1, p. i, col. 3, Aug. 2, p. I,

col. 6, Aug. 3, P. i, col. 4, P. io, col. 3, Aug. 4, P. x, col. 3, Aug. 5, p- I, col. 2.

216 United States v. Phillips, 33 F. Supp. 261 (N. D. Okla. 1940), probable juris-
diction noted, U. S. Sup. Ct., Oct. 14, 1940.

217 " Treason against the United States, shall consist only in levying War

against them, or in adhering to their Enemies, giving them Aid and Comfort." U. S.
CONST., Art. I, § 3.

218 See the finding in United States v. Phillips, 33 F. Supp. 261 at 267, that the
National Guard company sent to the dam-site was " fully armed with rifles, machine
guns and pistols, all of which had been supplied to it by the United States."
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If such incidents multiply, then, it seems fair to predict, Con-
gress will curb the use of the Guard even within the borders of
a State; and, it may be confidently asserted, its steps in that
direction will be upheld as not transgressing constitutional limi-
tations. If the legislation were simply to penalize any person
who orders out the federally-equipped and federally-armed Na-
tional Guard to interfere with the exercise or functioning of any
federal agency or instrumentality, it would be amply supported
by the necessary-and-proper clause 219 and the supremacy
clause.22 If the statute went further, and included also a pro-
hibition against the use of the federally-equipped guard under
color of a proclamation of martial law when, in fact, all was peace-
ful, then constitutional sanction could be found in Section 5 of
the Fourteenth Amendment. Such use of military force, it has
been consistently held, is a violation of the due process clause,221

and a restrictive measure would be appropriate legislation to en-
force the substantive prohibition. Additionally, it could be sup-
ported as an exercise of the power of disciplining the militia, or,
having regard to the present status of the Guard as a reserve com-
ponent of the Army, under the power to raise and support armies.
Adequate training for the Guard, to prepare it for its present
mission, requires that it be used as a military force and not as a
political police.222

Frederick Bernays Wiener.
WASHirNGTON, D. C.

219 U. S. CONST., Art. I, § 8, cl. 28.

220 U. S. CONST., Art. VI, cl. 2.

221 Sterling v. Constantin, 287 U. S. 378 (1932); Strutwear Knitting Co. v.

Olson, 13 F. Supp. 384 (D. Minn. i936); United States v. Phillips, 33 F. Supp. 261
(N. D. Okla. 1940) ; and the other cases cited in notes 207-210 supra.

222 See ELIOT, THE RAMPARTS WE WATCH (1937) 284 et seq., 287.
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